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The Bill proposes significant and radical amendments to various tax statutes with far reaching
implications. For example, the Bill proposes to introduce a PAYE super tax band of 35%,
introduce new tax on digital assets and require the daily remittance of certain taxes. Further, the

products to the exempt category, it would appear that the intention of the amendment is to
standard rate these products at 16%.

This Tax Alert analyses the various proposals contained in the Bill for your information and to

expeictedi to bé publishédiby éOth June720723.w -

Please note that the proposals contained in this Bill will not become effective until enacted
into an Act of Parliament, as expected on or before the 30th June 2023. At the moment, the
proposals remain ineffective.
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Tax treatment of realized foreign exchange losses

The Bill proposes to amend Section 4A of the ITA to provide that realised foreign exchange losses will only be

deferred by a company whose gross interest paid or payable to a non-resident person exceeds 30% of the

company’s Earnings Before Interest, Taxes, Depreciation and Amortization (“EBITDA”) in any year of income. The
Bill also proposes that the deferred foreign exchange losses shall be claimed over a period of three years from the
D000 OO 000000 COMDOMIO0
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losses is irrespective of whether the company ceases to offend the EBITDA test as a condition for the losses to be
claimed back. It is also not clear if the losses are to be spread equally in the three years.

Proposed effective date: 01 July 2023

Expansion of taxable employment benefits

The Bill proposes that the tax free benefit in relation to amounts received as mileage claim by employees on official
O . I
approved rates shall be taxable benefits on the employee. This is a welcome move as it seeks to provide clarity on
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Further, the Bill has clarified that club entrance and subscription fees paid by the employer and have been
disallowed on the employer to be a taxable benefit on the employee. The proposal as worded would result in
taxation of club entrance and subscription fees on both the employer and employee.

Proposed effective date: 01 July 2023

Tax free employment benefits

The Bill proposes to exclude from taxable employment gains any amount paid or granted to a public officer to
reimburse an expenditure incurred for the purpose of performing official duties, notwithstanding the ownership or
0 [

The proposal is discriminative as it seeks to exempt public officers on any amounts paid to them as per diem while
other employees in the private sector are taxed on any per diem amounts in excess of KShs 2,000 per day, if the
excess amount is not supported. This is a disingenuous way of hoodwinking the National Assembly to pass this
proposal since they are major beneficiaries of per diems. In the unlikely event that this proposal is enacted into law,
there is a likelihood it will be challenged in Court, as it flagrantly seeks to discriminate on anyone who is not a public
officer.

Proposed effective date: 01 July 2023

Clarification on taxation of Employee Share Ownership Plans (ESOPs)

Currently, the ITA provides that the value of the benefit in relation to employee share ownership plans shall be the
difference between the offer price at the date the option is granted and the market value on the date the employee
exercises the option. The definition of market value, however, contradicts this by providing that the market value is
NOMOMIDOMODMOm OMWMMOMOMmOIDOmo Omoom
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The Bill proposes to correct this anomaly by amending the definition of the market value to be the mid-market

value on the date the option is exercised by the employee in case of shares fully listed on any securities exchange
O00MOND N D0O00D 0OMID0MO0M0MINIMOMDMITINO MDD DMOMI0mOO0OMDOIDDDONOM DmMOODOMO0MOm MO0
reasonably be expected to fetch on sale in the open market when the option is exercised.

Proposed effective date: 01 January 2024

Incentivising ESOPs for Start-ups

The Bill proposes to introduce a preferential tax regime on ESOPs for start-ups. The Bill proposes to tax employees’
benefits derived from allocation of company’s shares in lieu of cash emoluments by an eligible start-up. The tax on
the benefit shall, however, be deferred and taxed within thirty days of the earlier of:

a. the expiry of five years from the end of the year of the award of the shares;
b. the disposal of the shares by the employee; or

M MOMOMIDOmo 0mbobmooitiddnmomomo 0Mooo0m IO m b oo oo

Additionally, the Bill proposes the benefit will not apply to any cash emoluments or other benefits in kind offered to
an employee by virtue of employment. Further, the value of the taxable benefit will be the fair market value of the

DOMNOMO0 M O0MODOODITN OMOODOMOOIMOMDO0MOMOIDOM 00 0 MOMO00D MO MOODOI0mOMMDOMO0mO0
based on the last issued financial statements.

For the avoidance of doubt, the Bill defines an eligible start-up company to mean a business incorporated in Kenya

| MMMOMOO0 MO0 D000 OMOno0moo0moo0mom [ omom oo 000mOanoIomom 000000 D00 i moom oo
or training business, has not been formed as a result of splitting or restructuring of an existing entity and has been
in existence for a period of not more than five years.

The proposed change reflects the Government’s intention to promote start-ups and encourage staff incentives
D000 0OMOO0HD Do OMoO Ao O O O OO0 DO O O O DM OO0 0O 0 IDODO OCoooooomDod DoDmomoodomoomoooo
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Proposed effective date: 01 July 2023

Introduction of Branch Repatriation Tax

The Bill proposes to introduce a Branch Repatriation Tax which will be computed on the repatriated income earned
in Kenya and sent to the Head Office for the year of income. The Branch Repatriation Tax will be considered a
dividend distribution by the Branch to the Head Office and will be in addition to the tax charged on income of

MO M0000DO0 00 MIDODOOD MONO0ODNOOD M OMOD M O0mMO00 MOID0M MO000DONOmo0 00MOn 0 MO0 0000
Repatriation Tax. The formula seeks to charge to tax the change in net assets in the year of income and the
difference between the net profit for the year of income and the tax payable by the Branch.
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book value of assets less total liabilities for the year of income excluding the revaluation of assets, while the net
profit will be calculated in accordance with generally accepted accounting principles.

The proposal intends to widen the tax bracket by bringing to tax any repatriations by the branch to the head office
which were hitherto not subject to tax.

Proposed effective date: 01 January 2024

Reduction of the Income Tax Rate for Branches and other Permanent Establishments

The Bill proposes to lower the tax rate levied on Branches and other Permanent Establishments (PEs) operating in
Kenya from the current rate of 37.5% to 30% on their taxable gains.

Though the proposal may seem as an incentive to Branch offices of non-resident persons operating in Kenya and
other PEs, the Bill also proposes to introduce a Branch Repatriation Tax, which is akin to the government giving
0 MMO0MO00MO0ID0MOM MHIDOMmOm

Proposed effective date: 01 January 2024
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Non-deductibility of Withholding Tax paid to non-resident persons on amounts
disallowed in an audit
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to payments made to a non-resident person and withholding tax (WHT) has already been deducted and paid, the
WHT shall not be refundable or available for deduction against the tax resulting from the audit adjustment.

U0 IMO0O0OMINIM IO O MO0MOM M OO O OIDO 000D IDOMOO00MO 00dDoomOIMhimOo0Mmo0 MO O M M O O am o
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Proposed effective date: 01 July 2023

Repeal of Tax exemptions on Trust Income

The Finance Act, 2021 introduced tax exemptions on amounts paid by a registered trust to a beneficiary, where the
amount is less than KShs 10 million and is used exclusively for the purpose of education, medical treatment or early
000MDO000MO0OmOMON0OMO 000ODOINOm 00 0 MOMO000 000 M00an00

The Bill proposes to repeal the above exemption and therefore, any payments from a registered trust to the
beneficiaries will be taxable.

Proposed effective date: 01 July 2023

Revision of Turnover Tax Threshold

The Bill proposes to narrow the threshold of persons eligible for Turnover Tax (ToT) from the current annual
MMIMOOOMDID O D00 000000 [ D00 M 0 00000 D000 N0 N000 0D 00000 D00 00000 0 00W00Mo0mo00
KShs 15 million. ToT offers a simplified tax regime for small and medium businesses but has previously failed to
achieve the intended purpose of easing administration of tax for businesses in the informal sector which has largely
remained untaxed due to its amorphous nature. Further, the Bill proposes to increase the ToT rate from the current
1% to 3% of turnover.

IDOMD MO OO0MODIMNIM 000 Mo 00O Mo O M0 D000 SO0H - S D e SO0 O S e O e Eo e C I HH A0 O D0 D OO O oo 0 mo o
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bracket will automatically graduate to the 30% corporation tax rate regime.

Proposed effective date: 01 July 2023

Introduction of Digital Asset Tax

The Bill proposes to introduce a new tax to be known as Digital Asset Tax (“DAT”), which will be payable by a
person on the income derived from the transfer or exchange of digital assets. The tax will be at the rate of 3% of
the transfer or exchange value of the digital asset.

0 38 8 8 A8 8 0 0 T i 1 o A o
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representation of value exchanged with or without consideration that can be transferred, stored or exchanged
OO0 OMOMNO0 M IN0 DOD 00 AN 000 IDOOM IMOMD OO0 I [MID0mOmo

The income derived from the transfer or exchange of a digital asset will be the gross fair market value consideration
received or receivable at the point of exchange or transfer of a digital asset.

| OO MO D0 0DMOMO0 N0 0000 00 0 mWOm OO0 O0m om0 OOODmm O Wi W Ommom om0 0 00 om0
the exchange or transfer of a digital asset. The tax will be remitted within 24 hours together with a return of the
amount of the payment, the amount of tax deducted, and such other information as the Commissioner may require.

The Bill further provides that if the platform over which the digital asset is transferred or exchanged is owned by a
non-resident person, the non-resident person will be required to register under the simplified tax regime to remit the
0 00MOOm00m

This proposal is targeted at netting additional tax revenues through widening of the tax bracket to capture new
DD JDODIIDIMDoOooonooid 000000n0d0 00D OOododmo MODdomooOnom 0000

Proposed effective date: 01 September 2023
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Finally, clarity on Diminution Rate

8 8 8 0 0 g g i o o a1
or similar article employed in the production of gains or profits will be at the rate of one hundred per cent in that
OO OMmO00 O

This is a welcome proposal as it finally clarifies on the rate to be used in respect of diminution.
Proposed effective date: 01 July 2023

Expansion of interest subject to owner occupied interest deduction

The Bill proposes to include any interest paid to mortgage refinance companies licensed under the Central Bank
of Kenya to qualify for owner occupied interest deduction. Tax resident persons are allowed to deduct interest paid
up to a maximum of KShs 300,000 on an amount borrowed from a specified financial institution to purchase or
0 0 1
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Mortgage Refinance Company through providing for the tax deductibility of interest payments.

Proposed effective date: 01 July 2023

Wife’s employment income no longer a separate source of income

The Bill proposes that a wife’s employment income, profession gains or profit will not be accounted as a separate
source of income by the husband. Consequently, the wife will be required to account for her employment income,
profession gains or profit separately.

This is a long overdue proposal as wives account for and file their taxes separately.
Proposed effective date: 01 July 2023

Non-deductibility of invoices not generated through Electronic Tax Invoice Management
System

The Bill proposes to disallow for income tax purposes any expenditure or loss where invoices from the transaction
are not generated from an electronic tax invoice management system (E-TIMS). The only exemption to this shall be
in relation to expenditure on emoluments, imports, investment allowances, interest and similar payments.

The proposal demonstrates the Government’s intention to on-board all taxpayers onto the E-TIMS platform. The
proposed effective date may, however, not be practical to implement as the E-TIMS implementation is still in its pilot
OO

Proposed effective date: 01 January 2024

Clean-up on interest restriction provision

The Interest restriction provision was introduced through the Finance Act, 2021 effective from 1st January 2022.
This provision requires restriction of the gross interest paid or payable to related persons and third parties in excess
of 30% of EBITDA. The restriction of interest paid or payable to resident persons has been of concern to taxpayers
as the full interest income is declared by the recipient and taxed accordingly.
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loans received from non-residents in excess of 30% of EBITDA. The loans from non-residents could either be from
DNINIMO D OO 0000 OO0 [ Om o

The Bill further provides that the restricted interest will be an allowable deduction in the subsequent 3 years of
income to the extent that the deduction does not exceed the 30% EBITDA threshold.

The exclusion of loans from resident persons is a welcome move to the extent that the interest income is declared
and subject to tax by the recipient in Kenya. This proposed amendment prevents excessive interest charged by
non-residents to Kenyan persons, which we believe was the original intent of the provision with effect from 1st
January 2022.
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However, the proposal for taxpayers to be allowed to claim the restricted interest in the subsequent three years
D000 0MONNNOMOD DI MDOM00 0000 M 000mO Ohm - W00 D000 00 O OO M DO 00 O M D00 O om0
on restriction of excess interest expense. Will taxpayers be required to proportionately claim the restricted interest
in the next three subsequent years or will they reserve the option to claim all the restricted interest in one or more
of the subsequent years? How will the allowability of the restricted interest expense affect the subsequent years’
interest expenses when it comes to evaluating if the 30% gross interest expense as a percentage of EBITDA has
been exceeded?

Proposed effective date: 01 January 2024

Exclusion of entities from the exemption of interest restriction provision

The ITA exempted some entities from this provision when it was introduced. The Bill proposes to exclude from this

exemption companies engaged in manufacturing and whose cumulative investment in the preceding five years

from the commencement of this provision was at least five billion shillings. Also excluded are companies engaged in
01 0 T 1 01 T 0 A
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These exemptions were introduced through the Finance Act, 2022 and the Bill proposes to reverse them.
Proposed effective date: 01 January 2024

Tax deductibility of the expenditure of non-resident persons

The ITA provides that for a non-resident person operating in Kenya, no deduction for tax purposes is allowed in

respect of any expenditure incurred outside Kenya by the non-resident person, other than expenditure in respect

of which the Commissioner determines that adequate consideration has been given. Further, the ITA provides that

no deduction is allowed in respect of fees paid to non-resident directors and expenses related to executive and
I0OOMMIOC Wm0 OO0 oo Ol

The Bill proposes to repeal the above provision and therefore the tax deductibility of the above expenditure will be
JEIO O 0 0 F O (0 T D C0 CX OO0 (I OO0 A0 OO0 0 5 00 [ O

Proposed effective date: 01 July 2023

Taxation of qualifying Intellectual Property income in preferential tax regimes

The Bill proposes to introduce a preferential tax rate on qualifying intellectual property income. The Bill further
proposes a formula for computing the qualifying intellectual property income.

I .0 0 0 0 0 A
preferential tax are missing from the Bill making it difficult to comprehend the intended tax objective of this proposal.
Further, Section 18A(3) which the Bill makes reference to does not exist which may be an inadvertent error on the

IO O O L ([

Proposed effective date: 01 January 2024

Clarifications on Country by Country reporting requirements for Multinational Enterprises

The Bill proposes to clarify that the obligation to file a country-by-country (“CbC”) report shall be bestowed on
an Ultimate Parent Entity (‘UPE”) that is tax resident in Kenya and where the consolidated group turnover of the
multinational enterprise (MNE) group exceeds KShs 95 billion in the preceding year.

|0 O I (00 £ 0 00 D0 A0 0 D00 OO0 WO A0 0 -0 O 0 A0 00 00 DO Om OO0 i 0000mm00 i Omo i O m
a MNE group whose consolidated group turnover exceeds KShs 95 billion in the preceding year should file CbC
report with the Commissioner in the instance where:

a. the UPE is not obligated to file a CbC report in its jurisdiction of tax residence;

b. the jurisdiction in which the UPE is resident has a current international tax agreement which Kenya is a party
to but does not have a competent authority agreement with Kenya at the time of filing the CbC report for the
reporting financial year; or

c. there has been a systemic failure of the jurisdiction of tax residence of the UPE that has been notified by the
000 0 MOmOOOm MO Do O OO0 OO O O OO O OO0 m i 0000o
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The time frame for filing the CbC report remains to be by the last day of the 12th month after the financial year of
MOMmOo0

The above proposals provide much needed clarity in relation to the obligation to file CbC reports with the
000 0 MOmWO0m

Proposed effective date: 01 July 2023

Taxation of Membership Clubs and Trade Associations

The Bill proposes to bring to tax the gross receipts on revenue for membership clubs and trade associations other
than joining fees, welfare contributions and subscriptions. Currently, the ITA exempts taxation of membership clubs
from income tax provided that more than 75% of such gross receipts, other than gross investment receipts from

DO 00 DOMMODNODO0MImOCODMmO 0 CODODODDodnidO DM M OODoooIDmodD MO Onoih i dOmoanonoim 00 O Momoom
in respect of any year income to be deemed to carry on business chargeable to tax.

The proposal seeks to provide clarity and align the taxation of both membership clubs and trade associations.
Additionally, this will widen the tax net by ensuring all membership clubs and trade associations subject to Income
Tax all gross receipts on revenue, other than joining fees, welfare contributions and subscriptions.

Proposed effective date: 01 July 2023

Introduction of Post-retirement medical fund relief

The Bill proposes to introduce a post-retirement medical fund relief at the lower of 15% of the amount contributed
00N 0 00000 M OONO000
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offering them a relief on the amounts contributed.

Proposed effective date: 01 January 2024

Payments to residents for sales promotion, marketing and advertising services to be

subject to WHT
Y 0 Y
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services paid to non-residents at the non-resident rate of 20%.

The proposed WHT will be at the rate of 5% on payments to residents where the aggregate amount exceeds KShs
IDIDOOODIDI OJOODMOO I [ DD OO0 DI DD MO0 OO OO O 00 OO oo

The proposal seeks to widen the scope of payments subject to WHT. Taxpayers will be required to remit the WHT
0 T W
DIDO MO0 Oomo

Introduction of WHT on Payments to digital content creators

00 MIOOODOID MDD 00000 O DMOMO00 00 MIDIDO 000D OM0 000D MmO 00D 0 D IDODO 000D D00OD000 00D oD
content monetisation refers to offering for payment entertainment, social, literal, artistic, educational or any other
material electronically through any medium or channel, in any of the following forms:

D 000000 000000 DO0OMDOONO0MID 00D MIDO DMODD MODOM OMOMO0MOID00D0 M MDMIDO000mOmO MO0
endorsements from sellers of such brands;

ii. sponsorship where a brand owner pays a content creator for content creation and promotion;

iii. affiliate marketing where the content creator earns a commission whenever the audience of the content creator
clicks on the product displayed;

D 000 000 0 D MO MO0 DOMMOMOmMmO0 MO00M 000D DOm0 MIMOID [MO000O0D OO 00000 MO0 00D OO0 MO
creator;
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audience of the content creator, eBooks, courses, or software;

vi. membership programmes for exclusive content including early access;

OMIMOO00m O ODOMOOM O Om O MO M O0MOMO0000  DOMOOD MO0 00M 00000000 O Ml 000D M0 O00DODOMO000m O 00
projects; or

viii. crowdfunding for raising funds for specific goals for a content creator or another person;

The tax will be at the rate of 15% of the amount paid or payable and the tax will be remitted to the Commissioner
0 DI 0 00 OO0 Om 00 DOOm 00

The above proposal demonstrates the government’s intent to expand the tax base while taking cognizance of new
0O0mMO000 0000

Proposed effective date: 01 July 2023

Appointment of property agents as WHT agents on rent
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be required to deduct and remit WHT to the Commissioner within 24 hours after the deduction. Only persons
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The proposal is aligned with the Government'’s focus to bring into the tax net landlords who collect rent and do

not pay Income Tax on the rental income. There will, however, be ambiguity on the implementation where both the
NOO0ONOOONOM MO 0ODMO D0 MDMIN0 00MMOD N0 0 DMOO0MIDMDDMHDO00 0MO0OD0M MO0ODmO 000D 00W00moo0
in a perpetual income tax credit position. Further the Bill does not provide if the WHT on rental income will also be
applicable on persons under the Monthly Rental Income Tax obligation which is a final tax.

Proposed effective date: 01 July 2023

Conditions for Income Tax Exemptions to certain entities

10 DI (0 £ EH OO O OO 000 OO O OO C 0 C O O 00 0000 00 [0 000 O o OO im0 oo
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education shall be exempt from Income Tax. Further, the institution, body of persons or irrevocable trust should be
established in Kenya and have its regional headquarters in Kenya.

O 0 T 0 R
solely for the purpose of relief of poverty, or distress of the public or the advancement of religion will be qualify for
Income Tax Exemption where:

i. The entity is established to benefit the public in a transparent and accountable manner without restriction or
discrimination of the level of charges or fees levied; and

ii. The entity utilises its assets or income exclusively to carry out the purpose for which the entity was established
without conferring a private benefit to an individual.

This proposal seeks to avoid tax exemption to organizations that restrict or discriminate on the services provided or
those which are established to confer a private benefit to an individual.

Proposed effective date: 01 July 2023

Scrap of tax exemptions advanced to certain industries

The Bill proposes to scarp the tax exemption status granted to companies that are engaged in the manufacture of
human vaccines. Subsequently, the Bill proposes that these entities shall pay Income Tax at a rate of 10%.

Proposed effective date: 01 July 2023
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Exemption from Income Tax on certain payments
Further, the Bill proposes to exempt from Income Tax the following payments:

a. Royalties paid to a non-resident person by a company undertaking the manufacture of human vaccines;

(MIMIDIMOOIDOMODMIDNOCOOLDOD OO0 M ODDOODODOOODOMOOMOMIMO0 00o0MmO0oODLoodnom oo0MOMMNOpoo ool
vaccines;

c. Investment income from a post-retirement medical fund, whether or not the fund is part of a retirement benefits
scheme; and

UD0 000 DOOIDOIDM MNDODOIDOOMMm O MIDO0IMDINO 000D 0000HDO0ODIDI 000OMmoomooomE00ID oD Om Do
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exempted from Income Tax.

Proposed effective date: 01 July 2023

Amendments to the Second Schedule to the ITA
The Bill proposes make the following changes in related to capital allowances:

i. Re-introduce Industrial Building allowance at the rate of 10% (the Bill is silent on whether the rate will be on a
000 T 1 om0 o o [ o o v [
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ii. Introduce a capital allowance at the rate of 10% in equal installments for Docks. The Bill has defined Docks to
IOMOOMOOMDIOOIDM MO OODONDM 00D 00O DO OO MO OO0 D 0D M OO0 0MO0n M O0OD Ohomoooomo
load or unload merchandise but excluding a pier or jetty used for recreation.

iii. Include under the ambit of civil works any earthworks for telecommunication equipment and construction works
undertaken in connection with the installation and maintenance of telecommunication equipment and related
0D OMIO0

iv. Define telecommunications equipment to include civil works deemed as part of the telecommunication
equipment or civil works that contribute to the use of the telecommunication equipment; and

v. Define machinery used for agriculture to mean machinery used directly in agricultural activities including tilling,
0MOONOOMmDOOnoOIn CO0MOMO0MOMooamnoo

Further, the Bill proposes to clarify that the qualifying Investment Deduction of 100% will only be applicable to hotel
NMIDNOOONOIMDNOO0MmOoO0ODhOD DO0MOMIDMmOLDID OLODOICIMOCOODOD 00O0MOMImIDOD 00 DODOND O D MO 000000 oDOrmon

qualifying Investment Deduction of 100% will not apply to investments which due the nature of their business have
DMOODNOOMOODMOMIDOM 00O DODI 00 0000MO000mnoad

Proposed effective date: 01 January 2024

Introduction of a Super Tax Band

The Bill proposes to introduce a super tax band at the rate of 35% targeting high income earners whose income

exceeds KShs 6,000,000 per annum. This will result in the government collecting more taxes from high income
oo

Proposed effective date: 01 July 2023

Clarity on local assemblers of motor vehicles

The Finance Act, 2017 introduced a preferential income tax rate of 15% for companies undertaking local assembly
of motor vehicles provided that the company achieves a local content equivalent of 50% of the ex-factory value

T T A
express definition.
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manufactured in Kenya by an original equipment manufacturer operating in Kenya.

Proposed effective date: 01 July 2023

Increase in the advance tax rates
The Bill proposes to increase advance tax rates as follows:

Item
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| Current rate
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| Proposed new rate
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Proposed effective date: 01 January 2024
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Increased scope of transactions subject to Capital Gains Tax
The Bill proposes to widen the scope of transactions that are subject to Capital Gains Tax (CGT) to include:
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property situated in Kenya, whether or not the property was acquired before 1st January, 2015, or

M 0OMOMOONO0MDE DOm0 0N OMON00MOMONO0 0000 M0 MMOMONOMmO MO M 0000 00 D 000 0000 M0 OO0
MIDOINO00 O O0d000N 00 O00MO000MMO00 MO IDO0MMO0ONO0MDOMO0MOMON00 00000MONMMOMO D000 000
than 20% of their value directly or indirectly from immovable property situated in Kenya, or
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least 20% of the capital of that company.

However, persons alienating the shares will be required to notify the Commissioner in writing where there is a
change of at least 20% in the underlying ownership of the property.

0O0moIDmmooooin DD ahoomO0IMbomo0 00D 0 D00 DM O 000 0 0D OO OO M MO O MO O D
UMO0IMIDIM oMo O 0000

Proposed effective date: 01 July 2023

Measures to avoid misuse of CGT exemptions
The Bill has sought to limit the misuse of CGT exemptions by providing that:
a. Where a property is transferred in a transaction that is not subject to CGT and the property is subsequently

transferred in a taxable transaction within a period of less than five years, then the adjusted cost in the
subsequent transfer will be based on the original adjusted cost as determined in the first transfer; and

b. Exemption from CGT will only be applicable in respect of an internal restructuring which does not involve transfer
of the property to a third party within a group which has existed for at least 24 months.

The above proposals are aimed at ensuring that taxpayers do not take undue advantage of CGT exemptions to
OO0mmIMOOmO M O (1

Proposed effective date: 01 July 2023

Clarity on the due date for payment of CGT
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price by the vendor or registration of the transfer. This proposal if adopted, will provide a strict timeline on the tax
1000 1 0
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Proposed effective date: 01 July 2023
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Amendments to the Ninth Schedule to the ITA
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notify the Commissioner in writing in the event there is a 20% or more change in the underlying ownership of a
MO0O00MODIN0 D000
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indirect ownership of at least 20% of the voting rights of an entity.

Proposed effective date: 01 July 2023

The Bill proposes introduction of several new definitions into the Income Tax Act (“ITA”)

I MOmMOO0- The Bill proposes to define winnings as payout from a betting, gaming, lottery, prize competition,
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or wagered. The current definition in the ITA is quite narrow and has been subject to many disputes between
taxpayers in the betting and lottery industry.

This proposal tries to provide a recourse on the disputes by providing an all-inclusive definition of winnings.

This proposal is however punitive as it excludes the amount staked or wagered in the definition of winning. In a
recent Tax Appeals Tribunal Ruling which has been upheld by the High Court of Kenya , it was held that winnings
00D MODDMOOD MMM OO 000MMMOo0MOmO00MIMMmO0MmOMMD I M 0O 0D D O0M 00M OO0 0 0MmOo0 0M momoad
philosophy to this ruling is that a taxpayer ought not be deprived a constitutionally guaranteed right to an economic

entitlement provided under Article 43 of the Constitution. Similarly, the Income Tax Act at Section 3 provides that

income tax is applicable on gains/profits as opposed to gross income. It appears that the proposal in the Bill is
1 0 T 1
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Proposed effective date: 01 July 2023

00 0 0000MmMIMOO0O0m The Bill proposes to define immovable property to include land, covered by water or not,
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Currently there is no definition of immovable property in the ITA.
Proposed effective date: 01 July 2023

M OmMOooo- The Bill proposes to define a person to include in the case of an individual, a reference to a relative
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of the person related through consanguinity. The definition of a person is also to include a company for unnatural
person. Currently there is no definition of a person in the ITA.

I 0MMOmMOmMOoo0- The Bill proposes to define a related person to mean, in the case of two persons where a
080 0 0 T 0 0 0 0 [ [
person. Currently, there is no definition of a related person. However, the ITA defines a related party for transfer
OODIOMOmMOO00

The proposals in relation to person and related persons are aimed at providing clarity on the definition of a person
OO0 DOMIIID 000 A0 I OO0 O O [ 0 Dm0

Proposed effective date: 01 July 2023
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Proposal to have taxpayers settle 20% of the disputed tax prior an Appeal to the High
Court

The Bill proposes to amend the Tax Appeals Tribunal Act (TAT Act) to compel a taxpayer to deposit 20% of
disputed taxes or a security of a similar value with the Commissioner before lodging an Appeal to the High Court.
Where the High Court rules in favour of the appellant, the Commissioner will be required to credit that amount or
security to the taxpayer within 30 days after determination of the Appeal. However, no definition on what constitutes

through offsetting against other current or future tax liabilities.

In the Finance Bill, 2022 the Government had proposed to introduce a deposit of 50% of tax in dispute, and earlier
in 2014 through the Tax Procedures Bill, 2014 it had proposed to introduce 30% of tax in dispute before taxpayers
I 0D OO O OMID M O M OmO iui O O MO0 MO 000D DD OO
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This proposal does not enhance the protection of the right of access to justice, and amounts to a flagrant defiance
to the letter and spirit of Article 48 of the Constitution. Article 48 affirms the natural meaning of “reasonable” to
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outrageous in its defiance of logic or accepted standards that no sensible person would apply his mind to the
question to be decided would arrive at such logic”. This proposal further violates the oxygen principle which is
the overriding objective of litigation which requires the Courts to facilitate the just, expeditious, proportionate and

affordable resolution of all cases. Requiring a taxpayer to pay 20% of the disputed taxes inevitably defies this
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of every taxpayer and avert impeding access to justice, which is a constitutional right for every Kenyan.
Proposed effective date: 01 July 2023

Documentation requirements for Appeals at the TAT

A taxpayer lodging an appeal with the TAT is currently required to submit a memorandum of appeal (MOA),
statement of facts (SOF) and the tax decision within 14 days of filing the notice of appeal (NOA). The Bill proposes
to replace “tax decision” with “appealable decision” and has gone ahead to introduce a clause allowing the
taxpayer to submit such other documents as may be necessary to enable the Tribunal to make a decision.
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an appealable decision. In addition, the introduction of a clause allowing the taxpayer to submit supporting
documentation is welcome. It is however important to note that as per the TPA, a taxpayer is not allowed to

Proposed effective date: 01 July 2023
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Alignment of refund decisions

The Bill proposes to amend the definition of a tax decision to exclude a refund decision. This proposal is meant to
align the resolution of unfavourable refund decisions to the provisions relating to offset or refund of overpaid tax.
Taxpayers will now appeal to the TAT in case of an unfavourable refund decision.

Currently, a refund decision is considered as a tax decision and where the refund decision is not in favour of the
taxpayer, they may object to the refund decision before appealing to the TAT. At the same time, Section 47(13) of
the TPA also provides an avenue for a taxpayer to appeal to the TAT within 30 days of natification of the refund
O00mmoon
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Proposed effective date: 01 July 2023

Record-keeping requirement by trustee

The Bill proposes to mandate all resident or non-resident trustees to maintain and avail records required by the
Commissioner irrespective of whether the income generated is subject to tax in Kenya or not.

The above proposal is aimed at enhancing the current trustee documentation requirements where all trusts,
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of the trust, including the address details of the trustees, the KRA Personal Identification Number (PIN) and
beneficiaries of the trust.

Proposed effective date: 01 July 2023

Electronic Tax Invoice Management System

The Bill proposes to empower the Commissioner to introduce an E-TIMS system through which electronic tax
invoices will be issued and records of stocks will be monitored real-time for purposes of accounting for taxes
MOmOOm

Issuance of electronic tax invoices will exclude transactions of emoluments, imports, investment allowances,
interest, and similar payments. The Commissioner may exempt a person from using E-TIMS. [t is worth noting that
OO 00 00 000D 0000 000000 OO0 D 00000

Proposed effective date: 01 July 2023

Powers on the Commissioner to further amend assessments
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period of five years. This proposal goes against the statutory period of five years within which a taxpayer is required
D OMIDNDMIMNOOO0Om

This proposal may give the Commissioner the advantage of unfair administration of tax laws and give rise to
endless tax disputes.

Proposed effective date: 01 July 2023

Cessation of tax abandonments on unpaid taxes

The Bill proposes to repeal the powers granted to the Commissioner/Cabinet Secretary to abandon recovery of
taxes as a result of difficulty in recovery of unpaid tax from a taxpayer.

Proposed effective date: 01 July 2023
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Waiver of penalties and interest to be scrapped

The Bill proposes to scrap grant of waivers of penalties and interest accrued on or after 1st January 2023. As noted
below, taxpayers have an avenue to take up the amnesty on all penalties and interest accrued up to 31st December
00000DOMNIN 0OMOONM 0O M O0000000ODO000D 00000 00 0 MOmO0OD00MOdD00000000 0 000MO0ONON OMOCDmm
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The intention of this proposal is to enhance tax compliance and collection by the Government.
Proposed effective date: 01 July 2023

Tax Amnesty

The Bill seeks to introduce a Tax Amnesty on all penalties, interest and fines on tax debt where a person had paid
all the principal tax before 31st December 2022. However, if the principal tax due had not been paid before 31st
December 2022 the taxpayer may apply to the Commissioner to take up the amnesty and propose a payment plan
for the outstanding principal amount. The payment plan should not go beyond 30th June 2024.

Proposed effective date: 01 September 2023

Enforcement of the Commissioner’s powers to issue agency notices
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circumstances:

¢ \Where the taxpayer has not paid instalment taxes;

¢ Where the taxpayer has not objected to an assessment within the prescribed period;

¢ Where the taxpayer has not appealed to an assessment specified in an objection decision within the specified
period;

e Where the taxpayer has not paid the taxes due before the due date after filing the self-assessment return; and
e Where the taxpayer has not appealed against an assessment specified in a decision of the TAT or Court.
Proposed effective date: 01 July 2023

VAT Withholding changes
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Additionally, the Bill proposes to remove VAT Withholding exemption on manufacturers whose value of investment
in the preceding three years from 1st July 2022 is at least three billion shillings.

Proposed effective date: 01 July 2023

Timeline for payment of tax refunds

The Bill proposes to limit the time within which the Commissioner should pay tax refunds to 6 months from the date
MDODO0ODMmMO O0MDIDIMDOIDMO0ONmM 0000 MID 0DMINOImO0 0 MOOO0OIDODOD D MOO0 D IMmO 00000 MDD 00000
the refund will be applied to offset any outstanding tax debts or future tax liabilities.

Proposed effective date: 01 July 2023

Timeline to provide additional documents to validate of Notice of Objection

The current provision allows a period of 14 days for the Commissioner to validate a taxpayer’s notice of objection.
The Bill proposes for taxpayers to provide additional documents to validate the notice within 7 days of being
requested by the Commissioner. If the taxpayer does not provide the documents within the above timelines, the
000 0 MODOOODO0MD IN0000 MO0 MI000MOM O MOON O O0MI D0 MDD O00MDO IDO00 0000000 MN0 M0 M0N0 MO0mo0
0 000mo0000

Proposed effective date: 01 July 2023
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Extension of time for engagements under Alternative Dispute Resolution
The Bill proposes to extend the timeline to resolve matters out of Court or TAT from 90 days to 120 days.
Proposed effective date: 01 July 2023

Enhancement of Tax Shortfall Penalty

The Bill proposes to repeal the current tax shortfall penalty of 75% and replace it with a penalty equivalent to double
the tax due. This would apply to taxpayers who knowingly evade payment of tax.

Proposed effective date: 01 July 2023

Introduction of Data Management and Reporting System
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Transactional data will include:

e the names and addresses of each person to whom a payment was made;

1 0 11 0 O A
of any kind or is for expenses incurred in connection with rendering the services;

1 0 0 o o e
consideration; and
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Upon the successful establishment of the system, the Commissioner will be required to notify the selected
taxpayers in writing requiring them to submit the electronic documents through the system.

The Bill furhter clarifies that electronic documents will include electronic invoice returns relating to:

e Payments made by a taxpayer in the ordinary course of business where goods were exchanged for
consideration by a person not employed in the business;
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of services to be rendered, by a person not employed in the business;
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acquisition, development, or disposal of a business or a part of it, by persons not employed in the business;

e Periodical or lump sum payments in respect of a royalty; or

e Such other commercial or financial transaction as may be designated by the Commissioner.
Proposed effective date: 01 September 2023

Penalty for non- compliance with Tax Electronic System

The Bill proposes to introduce a penalty in relation to non-compliance for the usage of tax electronic systems. The
Commissioner will be required to issue the taxpayer with a notice requesting for valid reasons for gaps identified
and if the commissioner is not satisfied with the taxpayer’s response, the taxpayer will be liable to a penalty of one
million or an amount equal to 10 times of the amounts due, whichever is higher.

This proposal is aimed at encouraging the use of the business information systems in the tax administration
IMOO0om

Proposed effective date: 01 September 2023

Tax fraud offences

The Bill proposes to introduce imprisonment for a maximum term of 3 years where a person commits an offence of
assuming the name or designation of the Commissioner or an officer appointed by the Commissioner and performs
MDD OOMOMmoOImOOnm Oooom o om 0omoOo0mom Oamon

Proposed effective date: 01 July 2023

PKF Kenya LLP, Highlights of The Finance Bill 2023 oo



gotgomobobmbopomoooo oo

VAT exemption on exportation of Taxable Services

The Bill proposes to exempt from VAT the exportation of taxable services which are currently subject to VAT at the
rate of 16%. Additionally, the bill has proposed to exempt VAT on exportation of Business Process Outsourcing
0 00 0N 0M0MMMMOD000E0M IDMOMD0 MO0

The Finance Act, 2022 reclassified the VAT status on exported taxable services from VAT exempt to zero rated for
Business Process Outsourcing (BPO) services and to standard rate of 16% on all other exported taxable servies.
The amendment into law in 2022 was a departure from the International VAT/GST Guidelines and the OECD’s
MO0ID0ODOMODOmMOD DmOIDO00 0000DROODO00MOMM OO oM OdNDO0000D 00M000MMOMOCIDMDO0mO 0000 00m
was also as a result of numerous disputes at both the TAT and the Courts on the VAT status of exported services.

The proposed VAT exemption on exportation of taxable services will not make the country competitive with other
jurisdictions as the VAT exemption status limits taxpayers from claiming any input VAT incurred in relation to the
exported services.

Proposed effective date: 01 July 2023

Abolishment of VAT on Transfer of business as a going concern

The Bill proposes to exempt from VAT the transfer of business as a going concern (TOGC). Whilst TOGC is
currently chargeable to VAT at the standard rate of 16%, TOGC has undergone various reclassification in the recent
past which brings uncertainities to taxpayers. It is noteworthy to mention that despite the aforesaid amendments,
no express definition exists in the VAT Act to elaborate on what transfer of a business as a going concern actually
O00mn

Proposed effective date: 01 July 2023

VAT on Liquefied Petroleum Gas scrapped

The Bill proposes to exempt Liquefied Petroleum Gas (“LPG”) from VAT. The supply of LPG is currently subject to
VAT at the rate of 8%. This proposal is aimed at lowering the prices of LPG in a bid to lower the cost of living.

Notable also, the Bill has proposed to exempt Railway Development Levy (RDL) and Import Declaration Fee (IDF)
MOmOmOI OOODINOMmODO O [ Om0MOmOIODIDIDOOmD OMD0mODDOmaIno O 0

Proposed effective date: 01 July 2023

Stringent measures prior to deductibility of input VAT

The Bill proposes to impose two mandatory conditions a taxpayer must meet before claiming input VAT. First, the
taxpayer will be required to have in possession the appropriate transaction documentation stipulated by Section
17(3) of the VAT Act. Subsequently, the supplier should have declared the corresponding output VAT. This proposal
is a departure from the current provision which requires taxpayers to meet either of the above conditions before
O MO00000noad

If enacted, this proposal will pass the burden of monitoring if suppliers have declared output VAT on to taxpayers,
a role which currently is vested on the KRA and impose undue compliance burden on taxpayers in relation to
O 00 MO MDO00N O

Proposed effective date: 01 July 2023
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Proposed reclassification of VAT status on Petroleum products

The Bill proposes to scrap VAT at the rate of 8% on petroleum products. The Bill seeks to amend Section 5 of
the VAT Act, 2013 (the charging section) to eliminate the lower VAT rate of 8% on petroleum products which was
IIDO00000IDMO00IDOMINO000M O 0 00
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B of Part | of the First Schedule to the VAT Act and are subject to VAT at the rate of 8%. This is because the
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rate on petroleum products to be 8%. The lack of a clean-up in Section B of Part | of the First Schedule and the
listing of petroleum products therein creates a quagmire on the VAT status of petroleum products. The proposed
amendment is unclear as to whether the intention is to exempt petroleum products from VAT or subject them to
VAT at the rate of 16%.

Proposed effective date: 01 July 2023

Output VAT to be accounted on insurance claims on taxable supplies

The Bill proposes to compel taxpayers to declare output VAT on any insurance compensations for loss of taxable
supplies, in instances where the taxpayer originally claimed input VAT on the taxable supplies. Further, the Bill
proposes that where the compensation includes VAT, the taxpayer must declare the compensation as a taxable
0000 IIMOCDODD MIDOMOIN00000@0MOMOODOOOD0 0 0 0D 00MINOMO0 0000000000 000MmOdmOmO 000 DM o0
taxpayer will still be required to account for output VAT.

Proposed effective date: 01 July 2023

Mandatory VAT Registration for non-resident suppliers of digital services
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resident suppliers of digital services to register for VAT where their taxable supplies fall short of annual turnover
of KShs 5 million. This proposal seeks to enable KRA to enforce the Simplified Tax Registration Framework

as stipulated under Regulation 7 of the Value Added Tax (Electronic, Internet and Digital Marketplace Supply)
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Proposed effective date: 01 July 2023

Proposal to abolish VAT on taxable supplies under the following Tariff classifications:

Item Tariff No. Current VAT Proposed

status change in the Bill
0 000D 0000 00MIN0 OO0 IO 000 M noocmoomeoomomom | Vatable at 16% | VAT exempt
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constituents which have been mixed together
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Proposed effective date: 01 July 2023
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Proposal to impose VAT on exempt supplies under the following Tariff classifications:

Tariff classification | Current VAT Proposed change

status in the Bill
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VAT exempt Vatable at 16%

0 MO0 0ODOMOD MoOD MO0 MDOMmO00moo0 0000MOmo
immunological products, whether or not modified or
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VAT exempt Vatable at 16%

Other medicaments (excluding goods of heading 0000mMmOmO
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more constituents which have been mixed together
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VAT exempt Vatable at 16%
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VAT exempt Vatable at 16%

Other medicaments (excluding goods of heading No. 0000mMOmO
30.02, 30.05 or 30.06) consisting of mixed or unmixed
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VAT exempt Vatable at 16%
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VAT exempt Vatable at 16%
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VAT exempt Vatable at 16%

Proposed effective date: 01 July 2023

Proposal to reclassify VAT status of the following goods and services

Item

Taxable goods for direct and exclusive use for the construction of
tourism facilities, recreational parks of fifty acres or more, convention
OO0 MO0MMOOONDOMINOmO D00D000 0 00000000 CODOm 00 mOm
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Current VAT Proposed change in
status the Bill

VAT exempt Vatable at 16%

Bioethanol vapour (BEV) Stoves classified under HS Code 7321.11.00
(cooking appliances and plate warmers for liquid fuel)

VAT exempt Vatable at 16%

Plant, machinery and equipment used in the construction of a plastics
MOOomommmon

VAT exempt Vatable at 16%

Fetal Doppler-Pocket (Wgd-002) Pc and pulse oximeter-finger held
(Gima brand) Pc of tariff number 9018.19.00 upon approval by the
0 00 MO0 DOMMDID00 DO0m MOD 0N OODOODmOD0 0D MO0

VAT exempt Vatable at 16%

Such capital goods the exemption of which the Cabinet Secretary
may determine to promote investment in the manufacturing sector:
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VAT exempt Vatable at 16%
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DOMODmO VAT exempt

IO OrO00 mamoo

OOMOmmo VAT exempt
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Item Current VAT Proposed change in
status the Bill
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Taxable services for direct and exclusive use for the construction of O0MODmO Vatable at 16%

tourism facilities, recreational parks of fifty acres or more, convention
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Taxable services for direct and exclusive use for the construction O0MODm Vatable at 16%
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exemption. before effect of this
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Proposed effective date: 01 July 2023

Proposal to clean-up applicable VAT exemptions

Proposed items to be exempt from VAT

Fish and crustaceans, molluscs and other aquatic invertebrates
of Chapter 3 excluding those of tariff headings 0305, 0306 and
noong

‘ Impact on the proposed change

No significant change as the items are already
exempt from VAT.
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VAT exemption currently applies only to
aircraft parts of heading 8803 and excludes
000D ID000 DOm0 0000 O OMDOm M o000000
amendment, VAT exemption will be applicable
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Taxable goods for the direct and exclusive use in the
construction and equipping of specialized hospitals with a
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eligibility for the exemption.
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The current exemption applies to specialized
hospitals with a minimum bed capacity of fifty.

Printed and unprinted Perforated PE film of other plastics 15-22
gsm of tariff numbers 3921.90.10, and 3921.90.90.

VAT exemption currently only, applies to
perforated PE film 15-22 gsm of tariff number
0000mMOmO0
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Proposed revision to the applicable VAT exemption

Diagnostic kits or laboratory reagents and their certified
MMINO00M OMIDOMIDO00MOMO00MO00M0 0 MO0ON0ID00
0 00000 DOMIDMIDO0 000D MODON OODMIDMOD0 IDMO0mo

current VAT exemption provision

VAT exemption currently applies to laboratory
0000 0OMOODODO 0D O0MINO00mO D
0000@MO0MO00MOMOMOMODOMmOD

Electro-diagnostic apparatus of various tariff numbers.

The provision is a clean up on Tariff numbers.

0 MOMNOIDD 0000000 MO D M00000D 000 MM DO MINOmO 0000 D
tariff 9018.49.00, Other ophthalmic instruments and appliances
of tariff 9018.50.00 and other instruments and appliances of tariff
000 0O0NO00MOMOMINO0000 0 MO00D CINOM 0OMOOD DOm0
MODO0OmIOD D OODMIDMODODODMO0M00

VAT exemption is currently not applicable on
OMOIDO0MON MONOID0 DO MDOMOOno00
tariffs.

Artificial teeth of tariff number 9021.21.00, other dental fittings of
tariff number 9021.29.00 and other artificial parts of the body of
tariff numbers 9021.31.00 and 9021.39.00 and other appliances
of tariff number 9021.90.00 upon approval by the Cabinet

0 00MMINIDO0000m DIDOD OODMODmIDO MDMO0mI0

VAT exemption is currently not applicable on
other artificial parts of the body of various tariff
numbers and other appliances of various tariff
000 00m

0 OO0 0 OMm0 I (OO0 00 0 W MN[0 0 0D OOmo0m
(00 OO0 DOWO0 MIMO0N 00 MOn D OID00M MOM D0 000 MO m
other phenomena, whether or not recorded of tariff heading
O0MOMIOmOmOm DIMOOMO0M DOMONID DO MO 00O
discs, but excluding products of Chapter 37 upon approval by
MO O0MO0D 00MMIDIDO0000mMMODID OODMOIDmImO 0D Mo0m0

DOOMOODo0OmIDOD OIhOm O omam 000 IO oD OO
a clean up on Tariff numbers and a removal of
0 MOmooom bmoo

Weighing machinery (excluding balances of a sensitivity of 5 cg
or better), of tariff number 8423.10.00 purchased or imported

VAT exemption is currently on a wide range of
0 0mOMmOM DO0mO0MmO0 QDO OD0 0 MO0 MO I o

I A [ [ U [ )
DOO000D DD DODMIDIIOmOIDmOo0mDo

DO MIDODO M00 D0 MO0 000 0000 00 D0 M OO
the proposal provides a clean-up on tariff
000 D00 MD000MOMOODMO00MOmO0

UhImbom 0oomimoOnoo0mOnhomoomoin 00O DO oo
I T A N W
MOOOMIMODOMOOIm 00OMOMIDIMOIN DOM bo000nbIh MO bommoooo
MoInooo 0 000o0mnomomonn DomoID 00O OO0 000 [om
U DDmMImmaomomoommo

VAT exemption is currently not applicable to
MOOMINOMO0000MMOMMO0M 000MOMmm
0 000 MON0 MO0 MOMO0000M 000MOMMOm
0000 00000mOMND [0 0000

All tea sold for the purpose of value addition before exportation
OO0 MOMD N0 0 M O0MD ON0M 00 0 MOMO0M0 D 000 00

Tea is currently subject to VAT at 16%

Proposed effective date: 01 July 2023

Further clean ups to the VAT legislation

Item ‘ Proposal

Tariff Numbers in the
000 OMDMmO000 IDOD00
000 0m 0000m

D00 MIOOMMO0000 IDMO0000mno0
0 00 00 D000 IHO0D DOMN0 - DOD00D im0
currently exempt from VAT under the
OIDOD 0O000DODODOmO00m 00

‘ VAT Implication

O00MIDMO MO 00D O Mo0D 000 OO0 dm o0
of items exempt items in the current provisions
have not been affected. Only the HS Numbers
O0O0MO00MHOmO0

oo OO0 mam OO0 MmO o00o0anoiD 00MmImO o om o0 mmoomom M Omm O ahmooo mimo oo oo
Hommon OOmOMmOMmOMmOMmbm ooooomhomoo0ma | coo0ooInoon OO o Oom
Joomomboo boIhih 000wt 00004
0 0hhImoanommoanarm oo mm oo
IMIDOODODOMmMmO M OO O ame
UiMmumomomomoon
oo mooomoaom OO0 MO 000D B MDmoo0m U OOMOIDmOOmO M MmN O IO IO A e
Uoobo bommm o000 DOMINIDHIOIM UM OoOo0Um DoaDom mUmiooo Domimoooooimomoomooom 0omo
DoMoO M 0000m I T
HOOOOImOmim oo OmomimmonD 0O O OO Mo
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Repeal of Inflationary Adjustments by the Commissioner

The Bill proposes to repeal the power by the Commissioner to prescribe inflation adjustments on excise duty
rates. Currently, the Commissioner, with the approval of the Cabinet Secretary, is empowered to adjust the specific
excise duty rates once a year to adjust for inflation. Since the specific rates are set at a specific amount, the inflation
adjustment enables the Government to collect additional taxes by adjusting for inflationary effects. Recently the

000 0 MOmWO00D000 00ODMO0ONCOMO00 O MDOMMO00M0MO0MO000M MO0 M Mmoo0

This is a welcome move for manufacturers of excisable goods as it gives them more certainty on the excise duty
rates over a longer period of time and consequently, make longer-term decisions and stabilize prices in the market.

Proposed commencement date: 01 July 2023

Offences relating to Excise Stamps
The Bill has proposed to enhance offences and penalties specific to excise stamps as follows:
e where a person defaces or prints over an excise stamp affixed on any excisable goods or package;

e where a person is in possession of excisable goods on which excise stamps have not been affixed and which
have not been exempted from the requirements of the Act;

e where a person prints, counterfeits, makes or in any way creates an excise stamp without the authority of the
Commissioner;

e where a person is in possession of an excise stamp which has been printed, made or in any way acquired
without the authority of the Commissioner;

® where a person is in possession of, conveys, distributes, sells, offers for sale or trades in excisable goods
without affixing excise stamps in accordance with the Act; or

* where a person is in possession of, conveys, distributes, sells or trades in excisable goods which have been
affixed with counterfeit excise stamps.

A person who commits such an offence will be liable to a fine not exceeding KShs 5 million or imprisonment for a
term not exceeding 3 years, or both.

This move is aimed at curbing revenue leakages through unauthorized use of excise stamps whereas the fines are
expected to discourage unscrupulous traders from contravening these provisions.

Proposed commencement date: 01 July 2023

Excise Duty Payments on Betting and Gaming

The Bill seeks to introduce a requirement for bookmakers to pay excise duty on betting and gaming offered through
a platform or other medium within 24 hours from closure of transactions of the day. The Bill has clarified the closure
OIMMOOOO0D DOADM O MOMOMDMDOm O

00 (0 I DM OO0 0000 0D 00000 MOM D OO H D00 0 D000 MO MO0 - [0 DO O 0 000 000 MOmmomom
number of betting firms in Kenya. Under this pilot program, the selected betting companies were required to remit
excise duty on a daily basis, which resulted in a significant increase in excise duty collected from the Industry.

Proposed commencement date: 01 July 2023
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Commissioner empowered to introduce 24 hour payment requirement

The Bill proposes to empower the Commissioner, by notice in the Kenya Gazette, to require taxpayers in any sector
to remit excise duty collected on certain excisable services within 24 hours from the closure of transactions of the
0

Proposed commencement date: 01 July 2023

Enhancing licence Regulations

The Bill intends to bring clarity on the time granted to a licensed person whose excise licence has been suspended.
0 0IDOOmm Omo0omomoom MMM O Omom mo oo 00om O oo 0o DOamoooodn mDmim o o OO0 i O morom o dmon
1 A 1 A
licensed person with a written notice of the actions to be taken before a specified date in the notice to remedy the
deficiencies leading to the suspension or reject the appeal.

The Bill proposes to introduce a timeline on the specified date on the Commissioner’s written notice. Consequently,
the Commissioner will be required to give the taxpayer notice of at least 14 days to remedy the deficiencies.

This is a welcome move as it provides the licensed person at least 14 days to remedy the deficiency. In the absence
OIIDIIN MOTIOMD O 00 O MOMOO0D 000 000 DO ID M MO0O0 000 0D 00000 0000000 MO0 0

Proposed commencement date: 01 July 2023

Digital Lenders

The Bill has proposed to replace the items subject to excise duty for digital lenders. Currently, excise duty is
000 MO0 MINOOD0O0MO0M 00 M 00 MIDMD000MID 00 DO0MIDOODNM MD00ODO0MO000D0MO00M MDOID00Mm0 D00m
000MO00DID00 00ODMmO0MOm

The expanded definition brings clarity on the amounts subject to excise duty for digital lenders hence ending
ambiguity on the base for calculation of excise duty payable.’

Proposed commencement date: 01 July 2023

Changes to the Excise Duty rates
Current Excise | Proposed Excise
Duty Rate Duty Rate

Condensates per 1000l @ 20degC [Tariff 2709.00.10] Omoomo 0

0 0DODOM 0OMO000MOINOmOD MOMO000MMIDM MOCOIDmOOMM | 000MOmMmodno | O
bars of tariff nos. 1806.31.00, 1806.32.00, and 1806.90.00

Imported white chocolate of heading 1704; chocolate and other O 000MOmMmOOnd
food preparations containing cocoa of tariff nos. 1806.31.00,
1806.32.00 and 1806.90.00;

Tariff Description

Articles of plastic of tariff heading 3923.30.00 and 3923.90.90 10% 0
Articles of imported plastic of tariff heading 3923.30.00 and 10% 10%
0000MOmO

Imported pasta of tariff 1902 whether cooked or not cooked or 20% 20%

stuffed (with meat or other substances) or otherwise prepared,
0000MOmMOO000MID 000 OMD0 00 MOMDO00 000D 00000 MIDOID D
D0000MOMD000000000 DOMOODID00D M0 0mD

Pasta of tariff 1902 whether cooked or not cooked or stuffed 0 20%
0 MO0 OO0 0 MMOON0C 0000000 M0 MO 00O 0M00D000mOd
O000000IID CO0MOMDO00mOMIO00 000000 D00MIDOI D00 DOm0
0000000000 0OMOODIDD M0 Mmo00mo

Imported sugar confectionary or tariff heading 17.04 00MOmOOmO 00O MmO
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Tariff Description

Current Excise

Proposed Excise

Duty Rate Duty Rate

Sugar confectionary or tariff heading 17.04 0 00MOmMOOmo

Sugar excluding sugar imported or locally purchased by a 0 OmOmmo

(DO0MIDID0 MO0 00000mOMD D00MOMOmO

0 DOODOmMID 0 100,000 per MT or 20%,
0 0M0OCO0ININmooo

Powdered Juice O 00mOoamo

0 00 00MDOMDO0 MDD 000N D000 MO mMO000 O 5%

0 MOMDIOMO0MONIO00MO C00MO0MO0000DD MO00MO0ODOMIOm | O 5%

000 MIMOOD MO 00MIDIDO00mOmoon

Artificial nails of tariff no. 3926.90.90 O 5%

[ 0OODO0mO0 000 O 1.50 per kg or 20%
0 0M0000INIDmooo

Imported furniture excluding furniture originating from East African 0 30%

000 0 DOMDM OODOOD (IMOIDOOD DOMDOMOO0D MNO0m 00 O 00000

0 0O QWD

[0 0000 MOMIOno0o000 10% 10%

Imported paints, varnishes and lacquers of heading 3208, 3209 0 15%

000mooo

[ OUID0 MO0 OOD D000 MO0MO00mOmo O 25%

Imported fluting medium of heading 4805.19.00 0 25%

00000000 MDD OID OO Mmood 20% 15%

0 0000MIDOCMONOMIMO0MOMO00000 0000MDO0MOD0000MOmono 20% 15%

other financial services

0 0000MDOCMODOODCOM OMOMINOD 000000000 00OD0Mmommomomo | 12% 15%

O0C0O00MO00MDON CON00MD 000 000D 00MO M Om

Excise duty of bettin 7.5% 20%

y ¢]
Excise duty on gaming 7.5% 20%
Excise duty on price competition 7.5% 20%
yonp p

Excise duty on lottery 7.5% 20%

00 000MIDNIDO000MIDINO0 o0 7.5% 20%

0000MmO0 DOODOODIOImOODODNOD 00 DODM00MOMO0 D0 mO 15%

UIDHDoomOIDImoo0mIn 00O 00ID OO D 00 MOMDIDHbOImO0 [0 OO0
U0 000mmoo

Proposed commencement date: 01 July 2023
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The Bill proposes to introduce a new levy, Export and Investment Promotion Levy (EIPL), to be levied on all goods

exports, create jobs, save on foreign exchange and promote investments. The EIPL will be established and

exempt from EIPL. In the proposed amendment, EIPL will be applicable on specified goods e.g. cement clinkers,
specific semi-finished products of iron or non-alloy steel, specific bars and rods of iron or non-alloy steel, specific
kraft paper and paperboard and specific sacks and bags. The proposed EIPL rate is 10% of the customs value.

This proposal is aimed at protecting specific local industries with the intention to boost manufacturing and promote

Proposed effective date: 01 July 2023

The Bill proposes to reduce Import Declaration Fee (IDF) from 3.5% to 2.5% of the customs value. Similarly, Railway

Development Levy (RDL) rate has been proposed to be reduced from 2% to 1.5%. The Bill has also proposed to
scrap the preferential IDF and RDL rates of 1.5% applicable to raw materials and intermediate products imported
by manufacturers and inputs for construction of houses under the affordable housing scheme. Further, the Bill has
proposed to scrap the preferential rate of 1.5% for goods imported under the EAC Duty Remission Scheme.

manufacturers and affordable housing developers who qualified for the preferential rates while at the same time,

Proposed effective date: 01 July 2023

The Bill proposes to clarify that IDF and RDL exemptions will apply to goods for official use by diplomatic and
consular missions, the United Nations and its agencies, and institutions or organizations exempted under the
Privileges and Immunities Act. Currently, the exemptions apply to goods destined for official aid-funded projects.

The Bill also proposes to expand the scope of IDF and RDL granted to Kenya Defence Forces and the National
police Service to include all goods including material supplies imported for official use. Currently, the exemptions
only apply to equipment, machinery and motor vehicles for official use.

Additionally, the Bill proposes to exempt from IDF and RDL aircraft, spacecraft and parts thereof of Chapter 88,
LPG and goods imported for official use by international and regional organisations that have bilateral or multilateral

Proposed effective date: 01 July 2023
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The Bill proposes to introduce and amend export levy rates as follows:

Whole unsplit hides and skins, of a weight per skin not exceeding 8 kg 80% or USD
saltedroir otfwerrvr\;iseﬁprerserr\}ed rrériﬁ 41 (51 2000] 7 -
80% or USD

excluded by Note 1(c) to Chapter 41 [Tariff 4101.21.00]

80% or USD
prépéred),iwiithrout Woolrbn,ri/vhreitrher or Hot éplit, otHerrthan tﬁorsﬁe éxclﬁded -
by Note (c) to Chapter 41 [Tariff 4101.29.00]

80% or USD
prrepéreid),rvvrhether orrrnortrderbrarred orrr spiit, otherrrthan thorse'”exréluded by -
Note 1 (b) or (c) to this Chapter, of reptiles. [Tariff 4103.20.00]

80% or USD
prrepéreid),rbﬁt nét débarféd or split, &thek than thbée exclﬁdéid be Note 1 -
(b) or 1 (c) to this Chapter, of swine. [Tariff 4103.30.00]

[Tariff 4104.19.00]
Other tanned or crust hides and skins of bovine (including buffalo) or

equine animals, without hair on, whether or not split, but not further
prepared, in the wet state (including wet - blue) [Tariff 4104.19.00]

Hides and skins of equine animals. [Tariff 4101.40.00]

80% or USD

80% or USD

80% or USD

Whole hides and skins, of weight exceeding 16 kg. [Tariff 4101.50.00] 80% or USD

Other, including butts, bends and bellies. [Tariff 4101.90.00] 80% or USD

0] (I kil 80% or USD
prépéreid),rvvrith Wool E)ﬂ vrvrhetrhrer or nét sblit, othé} trhan thbsréi erxrclurded by -
Note 1(c) to Chapter 41. [Tariff 4102.10.00]

Raw furskins of mink, whole, with or without head, tail or paws. [Tariff
4301.10.00]

Other raw furskins, whole, with or without head, tail or paws. [Tariff
4301.80.00]

80% or USD

80% or USD
TOII I 80% or USD

[Tariff 4301.90.00] IR

80% or USD
[Tariff 4302.11.00]

PKF Kenya LLP, Highlights of The Finance Bill 2023

50% or USD 0.32

50% or USD 0.32

50% or USD 0.32

50% or USD 0.32

50% or USD 0.32

50% or USD 0.32

50% or USD 0.32

50% or USD 0.32

50% or USD 0.32

50% or USD 0.32

50% or USD 0.32
50% or USD 0.32

50% or USD 0.32

50% or USD 0.32

oo



Other whole skins, with or without head, tail or paws, not assembled. [Tariff 80% or USD 50% or USD 0.32
4302.19.00]

Heads, tails, paws and other pieces or cuttings, not assembled. [Tariff 80% or USD 50% or USD 0.32
4302.20.00] - ) I

Bismuth and articles thereof including waste and scrap. [Tariff 8105.00.00]  20%

20%

than 99.99% of bismuth, by weight [Tariff 8106.10.00]
Other bismuth and articles thereof including waste and scrap [Tariff 20%
8106.90.00]
Waste and scrap of cadmium. [Tariff 8107.30.00] 20%
Waste and scrap of zirconium. [Tariff 8107.30.00] 20%

DIOO0MOMOMOINNDO0ME MO0 MmO OO0 D0 DO 20%
parts zirconium by weight [Tariff 8109.31.00]
Cobalt mattes and other intermediate products of cobalt metallurgy; cobalt 20%
and articles thereof, including waste and scrap [Tariff 8105]
Other waste and scrap [Tariff 8109.39.00] 20%
Molasses resulting from the extraction or refining of sugar 20%

The Bill also proposes to align various tariff numbers in the Excise Duty Act to the East African Community
Common External Tariff (EACCET).

Proposed effective date: 01 July 2023

(NHDF) contribution by the employer and employee. The employer and employee will each contribute 3% of the

The NHDF is aimed at enabling employees to finance the purchase of a home under the affordable housing
scheme. Employees who are not eligible for affordable housing may (upon expiry of 7 years from the date of starting
contributions or upon attaining retirement age) either:

e transfer their contributions to a pension scheme or a retirement benefits scheme registered with the Retirement
Benefits Authority (RBA);

e transfer to any other person eligible for affordable housing;
e transfer to their spouse or dependent children; or

e receive their contributions in cash. However, contributions paid out in cash will be subject to tax on the

qualifications to participate in the affordable housing scheme.

This is a welcome move as it enables taxpayers to save for affordable housing while at the same time, increasing
funds available to channel to the affordable housing projects.

Proposed effective date: 01 July 2023
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Kenya Roads Board Act

The Bill proposes to amend Section 35 (2A) to require the Kenya Roads Board to include annual road programmes
when making submissions of annual estimates of revenue and expenditure, through the Cabinet Secretary for
Roads. At present, it is not a requirement to include the annual road programmes as part of the submission. This
OMOMmI OONOm 00 MOD0MO0mO0 D000 0000 O00NOM 00 00MOINM MO000MOMMANOMO0 OONMO0MO00m

Kenya Revenue Authority Act

N0 MO MO 0000 me 000 Mo O m o oo mIm o O O i 00 e o S S CEH Em O O O o oo 00O Orm o oo
training staff of the Authority, the general public as well as other jurisdictions. This change is aimed at increasing the
OO O O Ao am oo Dmoo00m momImmoonom oo Oimom o o am o oo o oo 000000 O o amm oo

T

Unclaimed Financial Assets Act

00000 MMD MO 0O00ID MO 000 DOdD0MOM IO DD DO OO0 00D 00MDO00OmI¢D 0000000 0O O0DOm 00 O DI o000
OIDOIMDOMMOIND 000IDO0DMOOMOmOMOOn MO0000dndhoM 00D DO IDO0O0MOIDOODOoDhm 000D 000 b0mooooam
O0MIDIMD OODOMO0mOOhO MDD 00D MDD IDOOHIIOMmO 00OmOInDOrmhoooC0oomOpmhm Om

Statutory Instruments Act

O
relating to automatic revocation of statutory instruments after expiry of 10 years and the review of statutory
0 I W o |

The Retirement Benefits (Deputy President and Designated State Officers) Act

The Bill proposes to delete the circumstances under which entitled persons may not get benefits as listed in the
Act. There is also a proposal to avoid duplication of benefits for persons due to their current and past positions
in Government. A further proposal has been made to provide pension benefits to an entitled person under the
Parliamentary Pensions Act. Other proposals include additional benefits for the retired Speaker of the National
10000 DM OO DOOMIMIDOM 0MDOODODO0m MMM OM 0AD00MD 0000 OO0 DDOODO0M MDD OO0 00000
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This newsletter is written in general terms for guidance only and is not a substitute for professional advice. Whilst every care has been exercised

refraining from action without appropriate professional advice. This newsletter is for the exclusive use by the clients of PKF and its associates

PKF Kenya LLP is a member firm of the PKF International Limited family of legally independent firms and does not accept any responsibility or
liability for the actions or inactions of any individual member or correspondent firm or firms.
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